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I. INTRODUCTION

On July 15, 2003, the Special Master issued Report and
Reconmendati on #123 (" R&R #123") recomrendi ng that the Court grant
in part and deny in part Joint Defendants'?®! First Mtion to Conpel
Certain Docunents Listed on Plaintiff's Executive Ofice of the
President and Presidential Records Act Privilege Logs ("Mtion to
Conpel "). Upon consi deration of R&R #123, the Governnent's Parti al
bj ection, Joint Defendants' Opposition, the entire record herein,
and for the reasons set forth below, the Court (1) adopts in part
and remands in part R&R #123, and (2) sustains in part and

overrules in part the Government's Partial Objection.

! Joint Defendants are Philip Morris USAlnc. (f/k/a Philip
Morris Incorporated), R J. Reynolds Tobacco Conpany, Brown &
W lianmson Tobacco Corporation (individually and as successor by
nmerger to the Ameri can Tobacco Conpany), Lorillard Tobacco Conpany,
Altria Goup Inc. (f/k/a Philip Mrris Conpanies, Inc.), British
American Tobacco (Ilnvestnents), Ltd., The Council for Tobacco
Research-U. S. A., Inc., and The Tobacco Institute, Inc.



II. BACKGROUND

In their Mtion to Conpel, Joint Defendants seek 122
docunents. The Government asserts that all of themare protected
by the deliberative process privilege.? As described nore fully
bel ow, in order for the privilege to apply, a docunent nust be both
"pre-decisional” and "deliberative." As to several docunents, the
Speci al Master found that the Governnent failed to establish one or
the other of these elenents and he therefore recommended that they
be released, in whole or in part. As to other docunents which he
did find privileged, he recormended rel ease on the ground that the
Joint Defendants' need for them outweighs the Governnent's

privilege.?

2 The Gover nient al so asserts t he presi denti al
communi cations privilege as to six of the docunents. R&R #123 at
28. The Special Master reconmended that the Court sustain the
privilege claim for these docunents. Id. at 34. The Joi nt
Def endants do not object to this recomendati on and R&R #123 is
adopted in this respect.

3 The Speci al Master al so recomended that the Court permtt
the Governnment to withhold certain other docunents because the
Joint Defendants' need does not outweigh the privilege. Joi nt
Def endants do not object to this recomendati on and R&R #123 is
adopted in this respect.



III. ANALYSIS

A. The Deliberative Process Privilege

The deliberative process privilege allows the governnment to
wi t hhol d "confi dential intra-agency advi sory opi ni ons di scl osur e of
which would be injurious to the consultative functions of

governnent." Taxation Wth Representation Fund v. Internal Revenue

Service, 646 F.2d 666, 677 (D.C. GCr. 1981)(internal quotation
omtted).* These materials are typically "reconmmendations, draft

docunents, proposals [and] suggestions.” Coastal States Gas Corp.

v. Departnent of Enerqgy, 617 F.2d 854, 866 (D.C. Gr. 1980). The
Government bears the burden of establishing the applicability of
the privilege. 1d. at 861.
1. Policy Purposes Served by the Privilege
The deliberative process privilege serves several inportant

public policy purposes. See Coastal States, 617 F.2d at 866. It

assures that subordinates within an agency will not be chilled from
gi ving their uninhibited opinions and recommendati ons out of fear
that they will later be subject to public criticismor ridicule.
Id. Inthis way, the privilege fosters "creative debate and candid

consideration of alternatives within an agency, and, thereby,

4 The privilege is typically encountered in the context of

cases involving the Freedomof Information Act ("FOA"), as it was
in Taxation Wth Representation Fund. Materials protected by
certain comon |aw privileges, including the deliberative process
privilege, are exenpt, under 5 US. C 8§ 552(b)(5), from FOA's
di scl osure requirenents. Taxation Wth Representation Fund, 646
F.2d at 677.




I nproves the quality of agency policy decisions.” Russel |l .

Departnment of the Ar Force, 682 F.2d 1045, 1048 (D.C. Cr.

1982) (internal quotation omtted). The privilege also helps
prevent the "premature disclosure of proposed policies."” Coastal
States, 617 F.2d at 866. Finally, it "protect[s] agai nst confusing
I ssues and m sl eading the public,” which could result if docunents
were dissem nated that suggested "reasons and rationales for a
course of action which were not in fact the ultinmate reasons for
the agency's action.” 1d. (citation omtted).
2. Requirements for Application of the Privilege

Despite the inportant policy considerations that underlie the
deli berative process privilege, the courts have held that it
"should be construed as narrowy as consistent with efficient

Governnent operation." Taxation Wth Representation Fund, 646 F. 2d

at 677 (quoting EPA v. Mnk, 410 U.S. 73, 87 (1973)). Just as it

Is inportant to protect agency decisionnmeking, "the courts have
recogni zed a strong public interest in the disclosure of reasons
that do supply the basis for an agency policy actually adopted."”
Id. at 678 (enphasis added). Therefore, the courts have been

careful to apply the privilege only where its central purpose, "to

prevent injury to the quality of agency decisions,” National Labor

Rel ati ons Board v. Sears, Roebuck & Co., 421 U. S. 132, 152 (1975),

is truly served



To protect both agency deci si onnmaki ng and the public interest
in disclosure, the courts have articulated two basic requirenents
for assertion of the privilege. First, in order to be protected,

a docunent nust be "predecisional,” nmeaning that "it was generated

bef ore the adoption of an agency policy." Coastal States, 617 F. 2d

at 866. Si nce post-decisional docunents "often represent the
agency's final position on an issue, or explain such a position"

Taxation Wth Representation Fund, 646 F.2d at 677, the quality of

agency decisionnaking is unlikely to be harned by disclosure of
communi cations that explain the basis for a decision that has
al ready been reached "as long as prior conmunications and the
i ngredients of the decisionnaking process are not disclosed.”
Sears, 421 U.S. at 151.

In this R&R, the Special Master recommended that sone of the
chal | enged docunents be rel eased on the ground that they are post-
deci sional, not pre-decisional. For exanple, he reconmended
rel ease of page 2304 of Challenge Docunent ("CD') #60° because it
appears to "state the final position of the Adm nistration" and

al so "appears to have been created to explain a decision already

made." R&R #123 at 105. Simlarly, he recomended rel ease of
> This docunment is an e-mail from Bruce Long, Deputy
Associ at e Director, Vet er ans Adm ni stration ("VA"),

Heal t h/ Personnel , O fice of Managenent and Budget ("OvB"), to Ton

Hustead, Chief, Veterans Affairs Branch, Health/Personnel, OVB.
The e-mail "forwards two enails and an attached draft questi on and
answer paper relating to tobacco-rel ated VA conpensati on cl ai ns and
VA savings estimates.” R&R #123 at 105.
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pages 2244-2252 of CD #62° because they conpare a bill with "'the
adm nistration's position" on certain issues,” and provide the
rationale for that position. R&R #123 at 60.

The CGovernnent objects to these recommendations, as well as
ot hers based on the Special Master's finding that the docunents are
post-decisional.” As to CD #60, the Governnent asserts that the
Special Master ms-identified the "operative 'decision' for
pur poses of deciding whether the docunent [constituted] pre-
deci si onal deliberations.” Gov't App. 3. As to CD #62, the
Government insists that the docunent does not explain the
Adm ni stration's position. The Court has considered the
Governnent's argunents as to all the docunents found by the Speci al
Master to be post-decisional and finds them lacking in nmerit.
Consequently, R&R #123 is adopted with respect to all such
docunent s.

Second, in order to be protected, a docunent nust also be

"del i berative," meaning that "it reflects the give-and-take of the

6 Thi s docunent consists of an email fromWIliamG Wite,
Program Exam ner, Health/Personnel, OWB, to Jill Blickstein,
ProgramExanmi ner, Director's Ofice, "transmtting a draft detail ed
section-by-section summary of [certain tobacco] |egislation" and
emai | s anong Cynthia Rice, Special Assistant to the President for
Donesti c Policy, Joshua Got baum Executive Associate Director, OVB
and Richard Turnman, Chief, Health Prograns and Services,
Heal t h/ Per sonnel , OVB, discussing who within the EOP coul d use the
docunment. R&R #123 at 59.

! The Governnent's docunent-specific objections are set
forth in its Appendix 3.



consultative process." Coastal States, 617 F.2d at 866

Del i berative material tends to be advisory and to "contain opinion

rather than nmere fact." Brinton v. Departnent of State, 636 F.2d

600,604 (D.C. Cir. 1980).%8 The Special Mster recomended that
portions of some of the chall enged docunents be rel eased on the
ground that they do not contain deliberative material. For
exanpl e, he recomended release of pages 2735-2737 of CD #72°
because "t hese pages contain adm ni strative, and not deliberative,
exchanges anong agency enpl oyees."” R&R #123 at 48. Simlarly, he
recommended rel ease of pages 0179-0181 of CD #123'° because these

pages "contain only nondeliberative comrunications anong agency

enpl oyees.” 1d. at 95. As to these docunents, and others found
8 However, even though "agency conmunications containing
purely factual nmaterial are generally not protected,” if

"disclosure of even purely factual material would reveal an
agency's deci sion-nmaking process” the material may be wthheld.
Russell v. Deparnment of the Air Force, 682 F.2d 1045, 1048 (D.C.
Cr. 1982)

’ CD #72 "contains a group of emails ... distributed anong
Wi te House and OVB of ficials and enpl oyees di scussing an attached
draft docunent prepared by M. Locke entitled ' Points Regardi ng CBO
Anal ysis of the [Proposed] June [1997] Tobacco Settlenent.'" R&R
#123 at 48. The Special Master recommended that the privilege be
sustai ned as to pages 2730-2732 because "these pages contain M.
Locke's subjective analysis of the CBO Anal ysis."

10 CD #123 contains e-mails "concerning a proposed
notification by the Secretary of [Health and Human Services] to
states that are not in conpliance with" a certain tobacco
regul ation. R&R #123 at 95. The Special Master reconmended that
that the privilege be sustained for page 0178 as "this page
cont ai ns questions froman agency official regarding a | egislative
proposal." 1d. at 95.



non-del i berative, the Governnent disputes the Special Master's
findi ngs. Gov't App. 3. Again, the Court has considered the
Government's argunents and finds themlacking in nerit. R&R #123
is therefore adopted with respect to docunments found to be not
del i berati ve.

B. Loss of the Privilege through Formal and Informal Adoption

A docunent that is initially pre-decisional "can |ose that
status if it is adopted, formally or informally, as the agency
position on an issue or is used by the agency in its dealings with

the public.” Coastal States, 617 F.2d at 866; Jan. 2, 2003 Mem

Op. at 4. As the Suprenme Court explained in Sears, an agency
enpl oyee is unlikely to be chilled by the fear that her advice w |
becone public if it is adopted. 421 U. S, at 161. The Court
reasoned that agency enployees will be "encouraged rather than
di scouraged by public know edge that their policy suggestions have
been adopted by the agency.” 1d. Mdreover, as already noted, the
public has a significant interest "in knowi ng the reasons for a
policy actually adopted by an agency." |d.

The Governnent therefore has the burden of establishing that
a purportedly privileged docunent has not been adopted formally or
informally. Jan. 2, 2003 Mem Op. at 4. At issue in R&R #123 is

the meaning of "informal adoption” and the extent of the



Governnent's burden in denonstrating that it has not |ost the
privilege by virtue of such informal adoption.?!

C. The Special Master's Standard for Informal Adoption

Al though there are many cases addressing the deliberative
process privilege, few, if any, deal with the specific issue of
adoption. Neither the Suprenme Court nor the Court of Appeals for
the DDC. Crcuit has yet defined "informal adoption” or explicitly
di stinguished it from express adoption. In the absence of a
definition in the case |law, the Special Master attenpted to craft
a definition of "informal adoption" that he believed to be

consistent with Sears and Coastal States.

In the Special Master's view, "informal adoption sinply can
result fromthe express use of [a] recomendati on by the agency or
where the deliberations reflect announced agency policy." R&R #123
at 10. Based on this standard he concluded, after in canera
review, that the Governnment failed to establish that certain
chal | enged docunents were not informally adopted. For exanple, the

Governnent's declaration as to CD #29'2 was i nsufficient because it

H It is undisputed that none of the Chall enged Docunents
was formal |y adopt ed.

12 CD #29 consists of emails and "an attachnent (a) from
Jill Blickstein to a large group of OMB officials transmtting and
requesting review of and edits on a draft response to a question
posed by the Senate Budget Conmittee about the Adm nistration's
plan to reduce teen snoking and (b) from Richard Turman to Anne
Tum i nson, [ Program Exam ner, Heal t h/ Per sonnel , OwvB| , Hugh
Connel |y, [ Deputy Chi ef, Budget Anal ysi s Branch, Budget Anal ysis and

(continued...)



"[did] not state whether the docunent reflects the Adm nistration's
policy." [Id. at 80-81. The Governnent argues strenuously that
this standard has no basis in the law of this jurisdiction, is
overly broad, and inpossible to satisfy.

D. The Special Master's Standard Must be Rejected

The Special Master's standard for "informal adoption” of
agency docunents must be rejected for two related reasons. First,
t he proposed standard i s not supported by the casel aw. Second, as
a practical matter, the standard is too indefinite to apply.

1. The Standard Has No Basis in Existing Caselaw

The Special Mster's standard sinply has no basis in the
exi sting caselaw, which is especially volumnous in this Grcuit,
relating to the deliberative process privilege. The phrase
“"refl ect announced agency policy" is not drawn from any case®'® and

appears to have nuch broader application than "infornmal adoption”

12(...continued)
Systens, Budget Review, OwB], Mark Mller, [Chief, Health
Fi nanci ng, Heal t h/ Personnel, OWB], and Patrick Locke, forwarding
(a) and informing themas to the plan for conpleting preparation
and review of the draft response.” R&R #123 at 80.

B In Taxation Wth Representation Fund, the Court of
Appeal s did require the IRS to disclose nenoranda which had been
revised so as to "reflect the agency's current position on a given
i ssue. " 646 F.2d at 683. (enphasi s added). However, those
docunents had clearly been "'adopted'" in the sense that they
"function[ed] as the "working | aw of the agency." 1d. The Speci al
Master's standard is explicitly intended to capture nore than
agency "working |aw'. See R&R #123 at 12. In addition, as
di scussed below, the OVB docunents at issue here can not
meani ngful ly be analyzed within the "working | aw' franmeworKk.
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has heretofore had in this jurisdiction. Neither the Suprene Court
nor this Circuit has ever required disclosure of agency docunents
which were nerely "used" by a decisionmaker or "reflect[ed]
announced agency policy," on the basis that they had been
informal |y adopt ed.

In fact, the Special Master's standard is a significant
departure from the caselaw and would require release of pre-
deci si onal documents even where such release would undercut the
pur poses of the deliberative process privilege. For exanple, with
regard to draft docunments in particular, the Special Master
recommended their rel ease sinply because the Governnent had fail ed
to indicate how the drafts differ fromrelated final docunments.?
However, if an agency nust conpare each draft docunent to its
corresponding final decision, the agency would, in effect, be
required to pinpoint a final decision (or decisions) relating to
each draft docunent, if such exists. The Suprene Court has clearly
stated that the Governnent's assertion of the deliberative process

privilege does not depend on its ability "to identify a specific

1 See R&R #123 at 82-83 (privilege should be overrul ed as
to draft docunent because the Governnent's declarant "does not
i ndi cat e whet her the substance of the docunent accurately reflects
the Adm nistration's public policy, or whether these particular
menor anda were [dissem nated] in the sane form a simlar form or

not at all."); id. at 75 (privilege should be overrul ed because t he
Governnent's decl aration "does not answer the question of whether
the draft letter becanme final ... if it was, it would no |onger

qualify for the deliberative process privilege as it would no
| onger be considered pre-decisional.").

11



decision in connection wth which a nmenorandum is prepared.”

Sears, 421 U. S. at 153 n.18; Access Reports v. Department of

Justice, 926 F. 2d 1192, 1196 (D.C. Gr. 1991). ("Any requirenent of
a specific decision after the creation of the document woul d def eat
t he purpose" of the privilege)(enphasis in original).

Nor is it clear what public policy would be served by such
conmparison. As the Second Circuit has expl ai ned:

I f the [draft | anguage] appeared in the final version, it

Is already on the public record and need not be

disclosed. If [it] did not appear in the final version,

its om ssion reveal s an agency del i berative process: for

sonme reason, the agency decided not to rely on that fact

or argunent after having been invited to do so.

Lead Indus. Ass'n v. OSHA 610 F.2d 70, 86 (2d Gr. 1979). See

al so Cheni cal Weapons Wrking Group v. United States Environnenta

Protection Agency, 185 F.R D. 1, 4 (D.D.C. 1999)("Rel ease of draft

revisions now would inevitably enable parties to learn which
prelimnary ideas and findings the Agency had accepted, which it
had refined, and which it had rejected").
2. The Standard Is Too Indefinite to be Applied

The Special Master has stated that informal adoption can be
found when there is "express use" by an agency of a recommendati on
or where agency deliberations "reflect"” final agency policy. R&R
#123 at 10. \What does "express use" mean and how does it differ
from express adoption? What ever the phrase was intended to
enconpass, the Government is correct that it is not required to

denonstrate as to each chal | enged docunent that it was not "used"

12



by a decisionnaker. Gov't Mem at 9. Mere "use" of pre-
deci sional, advisory materials does not anmount to adoption of those

mat eri al s. Renegoti ation Board v. Gunmman Aircraft Engi neering

Corp., 421 U. S. 168, 189 (1975)(agency may w thhold reports that
were "created for purposes of discussion” and used for that
pur pose) . s

As noted, the Special Master al so defined i nfornmal adoptionto
include materials that "refl ect announced agency policy." Again,
how can it be determned with any specificity whether a pre-
deci sional docunent "reflects" agency policy? Def endants were
unabl e, when asked at oral argunent, to state what the Government
woul d have to do to satisfy the Special Master's standard.!® For
its part, the Governnent i s understandably concerned that "refl ect”
could be construed to nean sonething like "resenble” or "relate

to."! Because all "[p]re-decisional materials ... will resenble,

13 The fact that a final report reaches the sane concl usion
as a pre-decisional report is not sufficient to denonstrate
adoption. Renegotiation Board, 421 U. S. at 189.

16 In their Opposition, Joint Defendants reiterate that the
Governnment nust denonstrate that each docunent has not been
adopted, formally or informally, but do not discuss how to
determ ne whether a docunent has been informally adopted. See
Joint Defs' Qpp'n at 28 ("Once the anal ysis or recomendati on in an
ot herwi se predeci sional docunent has been adopted or i ncorporated
into a final agency policy or decision — regardless of how you
define or characterize 'adoption' or 'incorporation' — it becones
part of that final decision")(enphasis added).

V7 Dictionary definitions of "reflect" denonstrate the
elasticity of the word. See e.q., AMERICAN HERI TAGE D CTI ONARY OF THE
(continued...)
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at least to sone extent, final decisions,” Gov't Mem at 8,
i nposition of a requirenent that a chall enged docunent not resenbl e
or relate to a final agency decision or policy would essentially
swal | ow the deliberative process privilege.*®

For these reasons, the Court concludes that the Special
Master's standard for informal adoption contained in R&R #123 is
incorrect as a matter of |aw.

D. Role of Agency "Working Law"

1. Informal Adoption Cases Have Turned on Whether
Documents Function as Agency "Working Law"

Those cases that do address agency adoption of predecisiona
docunents focus on one central thene. Are those docunents
operating or being used as agency "secret |aw' or "working law'; if
so, they nust be disclosed. Docunents that serve as agency wor ki ng
| aw have been defined as "interpretations of established policy on

which the agency relies in discharging its regulatory

(...continued)

ENGLI SH LANGUAGE (4™ ed). (defining reflect as "v. tr. 1. To throw or
bend back ... froma surface ...2. To give back or show an i mage of
(an object); mrror. 3. To nake apparent; express or mani fest... 4.
To bring as a consequence ... v. intr. 1. To be bent or thrown back

.. 2. To give something back, as light or sound .. 3. To give
evidence of the characteristics or quantities of sonmeone of
sonething ... ").

8 The term"reflect” is particularly expansive as used by
t he Special Master. He would require the Governnment to denonstrate
not only that a chall enged docunent was not informally adopted but
also that any policy "articulated in the docunent” does not
"reflect” final agency policy. R&R #123 at 70.

14



responsibilities.” Tax Analysts v. IRS, 294 F.3d 71, 81 (D.C. G

2002) .

Coastal States illustrates the kind of "working | aw' that does

not enjoy deliberative process protection. In that case, the
Department of Energy was ordered to disclose advisory menoranda
i ssued by the Departnent's regional counsel. Since the nmenoranda
were not formal, published interpretations of statutes or
regul ations, the Court of Appeals ruled they were not formally
adopted. 617 F.2d at 860. However, the reason they were deened
agency "working law' and therefore disclosable was that they were
"routinely used by agency staff as guidance ... and were retained
and referred to as precedent.” |d. at 869.

The courts have consistently held that the purposes of the
del i berative process privilege are not served by permtting
agencies to wthhold docunents that function as working |aw
“[T]here is nothing premature or msleading about disclosing

statenents of an agency's legal positions.” Tax Analysts v. |IRS,

117 F.3d 607, 618 (D.C. Cir. 1997). | ndeed, the public has a
"vital interest[]" in knowi ng what the lawis. Sears, 421 U S. at
156. Were agency personnel rely on materials as established
policy in discharging their regul atory responsibilities,
"wi t hhol ding themwoul d serve no legitinmate policy interest of the

governnent." Coastal States 617 F.2d at 869.

15



Courts have used a variety of factors to "determ n[e] whet her
a docunent in fact constitutes the "working law of an agency.”

Taxation Wth Representation Fund, 646 F.2d at 678. Any analysis

nmust begin with consideration of "the function and significance of
t he docunent in the agency's decisionnmaki ng process." |d.
O particular relevance is evidence that agency staff itself

is treating the docunent as precedential guidance. Taxation Wth

Representati on Fund, for exanple, involved certain General Counsel

Menoranda ("GCM's) that were "retained by the Ofice of Chief
Counsel [of the IRS], and extensively cross-indexed and di gested,

as well as 'updated and "used as case precedent by staff
attorneys preparing subsequent GCMs." |d. at 682.'° The nenoranda
wer e al so used by agency personnel as "gui dance as to the positions
to take in negotiations ... with taxpayers.” [|d. The Court of
Appeal s concluded that the agency had to disclose the docunents
because it was relying upon them "as accurate representations of

agency policy not the ideas and theories which go into the making

of the law but the law itself.” |1d. at 683 (internal quotation

19 By contrast, in Arthur Anderson & Co. v. Internal Revenue

Service, 679 F.2d 254 (D.C. Cir. 1982), the D.C. Crcuit permtted
the agency to withhold drafts of Revenue Rulings and acconpanyi ng
background notes because "these docunents could not and do not
serve as agency 'working law,' providing substantive guidance in
future decisions.” Id. at 259. There was no evidence that the
docunents "were consulted as sources of agency law by IRS
enpl oyees” and "[t]his contrast[ed] markedly with the docunents
ordered released in Taxation Wth Representation[] which ... were
i ndexed, conpiled, and consulted as sources of agency |law by IRS
enpl oyees. " |d.

16



omtted).?® See also, Tax Analysts, 117 F.3d at 617(docunents that

were routinely used and relied upon by agency personnel ordered
di scl osed even though they were nom nally nonbi nding).

Anot her factor to be considered "is the nature of the
deci si onmaki ng authority vested in the of fice or person issuingthe

di sput ed docunent."” Taxation Wth Representation Fund, 646 F.2d at

at 679. |f the person or body issuing the docunent has fina
authority over the relevant decision, it is likely that the
docunent represents a final action of an agency, and nust therefore
be di scl osed as agency working law. |d. at 680.2"

Afinal factor used to determ ne whet her a chal |l enged docunent

functions as agency lawis whether it is sent froma subordinate to

20 See al so, Taxation Wth Representation Fund, 646 F.2d at

683 (explaining that certain Technical Mnoranda also had to be
rel eased because "[a]s in the case of GCMs, these docunents have
been informally adopted by the agency as explanations of its
policy, and are used by personnel within the agency as the 'working
| aw of the agency") (enphasis added).

2 On t he ot her hand, where docunents are i ssued by a person

or body wi thout final decisionnaking authority, those docunents
likely may be withheld pursuant to the privilege. Taxation Wth
Represent ati on Fund, 646 F.2d at 680 (citing Renegotiation Board).
In Renegotiation Board, the Suprenme Court held that reports
prepared by Regi onal Renegoti ati on Boards coul d be wi t hhel d because
only the full Board had the authority to nake final decisions. The
Regi onal Board Reports were recommendations that were used "as a
basis for discussion by the full Board." 421 U S. at 185.

However, where an agency enpl oyee or body has de facto final
authority, even if some other person or body has the formal power
to overrule a decision, this factor my weigh in favor of
di scl osure of docunents issued by the subordinate enployee.
Schlefer v. United States, 702 F.2d 233, 243 (D.C. Gr. 1983).

17



a superior or vice versa. "[T]he paradigmof 'final opinions' [is
that the docunents] typically flow from a superior wth
pol i cymaking authority to a subordinate who carries out the
policy." Brinton, 636 F.2d at 605.

The analysis of "informal adoption” in the existing casel aw
turns on whether or not docunents fromline agencies constituted
"working law.” Neither the parties nor this Court have found any
case discussing informal adoption of predecisional docunments that
did not turn on whether the disputed docunents were being used by
agency staff as working | aw.

2. OMB Documents Do Not Fall within "Working Law"
Analysis

In considering the OVB docunents at issue in the Governnment's
Partial Objection, we nust start by |looking at their "function and

significance in the ... decisionmaking process.” Taxation wth

Representation Fund, 646 F.2d at 678. It is clear from the

Governnent's supporting declarations that the docunments and their
role in the decisionmaki ng process of OMB differ significantly from
the docunments at issue in the informal adoption cases that have
dealt with agency "working law.” In large part this is because OVB
operates in a very different fashion and has different
responsibilities than the agencies involved in those cases.

OMB is an agency within the Executive Ofice of the President
("EOP"). OWB is not an operating "line agency" of the Executive

Branch. OMVB does not regulate an industry, unlike the Departnent
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of Energy, whose documents were at issue in Coastal States. OWB

does not adjudicate cases, unlike the National Labor Relations
Board, whose docunents were at issue in Sears. OMB does not
i mpl enent substantive prograns, unlike the Departnment of Health and
Human Services ("DHHS"), whose docunents have been the subject of

many deliberative process privilege cases. See Sutter v. DHHS

1987 W. 108961 (D.D. C. 1987).2% QOB does not handl e | aw enf or cenent
responsibilities, wunlike the Internal Revenue Service, whose

docunments were the subject of Taxation Wth Representation Fund,

and Tax Analysts. In short, OWB sinply does not perform the

traditional functions of the "line agencies" that have been the
subj ect of the working | aw cases.

Instead, OMB "is a policy office within the [EOP] and [its]
main role is to advise and assi st the President in his supervision
and oversight of the Executive Branch with respect to budget and
managenent issues.” Locke Decl. 5. OWB deals with the Wiite
House, other EOP O fices, Executive Branch departnents and
agenci es, and the Congress. 1d. "OWB does not deal directly with

the public." 1d.%2 It "assists the President in the preparation

2 Sutter held that a Medicare rul e published in the Federal
Regi ster had been "formally and expressly adopted” within the
meani ng of Coastal States. 1987 W. 108961

3 "To the extent that OVB has communications with the
public, these conmmunications typically concern either the public's
interaction with one of the 'line agencies' ... or else the
Executive Branch's views on a legislative matter." Locke Decl. {5.
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of the Federal Budget," and has a coordinating function, working to
assure that |egislation proposed by the Executive Branch (as well
as agency testinony and reports submtted to Congress) are
consistent wth the Admnistration's policies. Snythe Decl. {3.

Because of this fundanental difference in the role OVB pl ays
I n the Executive Branch deci si onmaki ng process, these docunents are
different in kind from those analyzed in the cases concerning
i nformal adoption. Thus, it is sinply not nmeaningful to analyze
whet her these OVB docunents serve as agency "working |aw' as that
phrase has been used in the cases di scussed above. These docunents
are not relied upon by agency staff for guidance and precedent in
adm ni stering public progranms, or regulating an industry, or in
adj udi cati ng cases, because OVB si nply does not performthese ki nds
of functions. In sum due to its position within the Executive
Branch and its role as an adviser to the President and a
coordi nator of policy, the OVB docunents at issue here sinply do
not fit wthin the framework of the "working |aw' anal ysis.

The problembefore the Court, then, is that the existing cases
i nvolving "informal adoption” have all turned on an anal ysis that

is inappropriate inthis OV context.? The differences between OVB

” The literal | anguage of the phrase is not hel pful as the
word "informal" is itself susceptible of nultiple definitions. See
e.q., BLack's Law Dicrtionary 536 (Abridged 6'" Ed. 1991) (defining
"informal" as "[d]eficient in legal form inartificially drawn
up"); Oxford English Dictionary (2d Ed. 1989)("1. Not formal. 1.a.
Not done or made according to a recogni zed or prescribed form not

(continued...)
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and line agencies certainly denonstrate how "[t]he cases in this
area are of limted hel p* because application of the deliberative
process privilege is highly dependent upon the specific docunents

and adm ni strative process at issue. Coastal States, 617 F.2d at

867.

In this situation, where the existing analysis for informal
adoption is not applicable, the Special Mster should focus only
on whet her the docunents in this R&R neet the two core requirenents
of the deliberative process privilege, that is whether they are
predeci si onal and deliberative. This approach is consistent with
t he enphasi s the courts have repeatedly placed on the "functi on and
significance" of disputed docunments within the context of a

particul ar agency's decisionmaking process. See Taxation Wth

Representati on Fund, 646 F.2d at 678

Courts must al ways be attentive both to the public's interest
in knowi ng the bases for final agency policy and to the necessity
of saf eguardi ng freewheel i ng agency debate in order to foster high
quality admnistrative decisionmaking. However, the overly
expansive interpretation of "informal adoption” used in R&R #123
woul d conme at the cost of protecting robust agency debate w t hout

pronoting the public's interest in understanding the rational es for

*(...continued)
observing fornms; not according to order; irregular; unofficial
di sorderly; 1.b. Done, perforned, etc. wthout formality or
cerenony; uncerenoni ous).
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agency policy which has actually been adopted. That is especially
true here with an agency whose role is primarily advi sory and whose
docurnents are likely, by their nature, to be both predecisional and
del i berati ve. In the absence of a judicially established
standard, suited to OVB' s uni que role, for determ ning whether the
docunents have been "informally adopted”, the Court declines to
find that their predecisional status has been |ost.

The docunents at issue in R&R #123 were found by the Speci al
Master to have lost their privileged status because the Gover nnment
coul d not prove that they were not expressly used by the agency or
did not reflect announced agency policy. This standard was
errouneous as a matter of law.  Thus, the docunents retain their
privileged status? but nmust still be remanded to the Speci al Master
for an exam nation of whether they should be rel eased on the basis

that Joint Defendants' need outwei ghs the Governnent's privil ege.

» The Special Master found the docunents identified for

remand in the acconpanying Order not privileged because of the
Governnent's failure to prove that they do not "reflect[] the
Adm nistration's policy," R&R #123 at 80-81 (CD #29), or because
the docunents "appear[] to reflect the agency position." Id. at 59
(CD #54). 1In addition, his recomendation as to sone of them was
based on the m staken view that the CGovernnent was required to
explain the differences between drafts and final docunents.

The Court assunes that the remanded docunents were all found
to be both predecisional and deliberative because the
recommendati ons used the | anguage that the Special Master used in
di scussing informal adoption, an issue that is relevant only to
ot herw se privileged docunents. O course, if this assunption is
incorrect, the Special Master should clarify his reasoning on
remand.
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E. Joint Defendants' Need for Privileged Documents

Finally, the Special Master correctly states that the
del i berative process privilege "is qualified and can be overcone by
a sufficient show ng of need.”" R&R #123 at 22. "[Clourts wll
bal ance the conpeting interests of the parties by considering
factors such as the relevance of the evidence, the seriousness of
the litigation, the role of the governnent, and the possible future

timdity of governnment enployees.” 1d. (citing Inre Seal ed Case,

121 F. 3d 729, 737-38 (D.C. Cr. 1997)). Balancing these factors,
the Special Master recommended that several docunents be rel eased
because the Joint Defendants' need outweighs the Governnent's
privilege. These reconmendati ons were based on his usual, careful
docurent - by- docunent revi ew.

The Governnent objects to these recommendati ons but does not
chal l enge the factors considered by the Special Mster. Rather
its primary conplaint is that the Special Master was satisfied with
what it asserts were overly specul ative and generalized cl ai ns of
rel evance by the Joint Defendants. Gov't Mem at 20. The Court is
per suaded, however, that the Special WMster has carefully
consi dered each individual docunent in the context of the clains
and defenses in this case and recommended disclosing only those

which, at this stage of the litigation,? are sufficiently rel evant

26 As to several docunents, the Governnent's argunents about

their supposed irrel evance are premature because that concl usion
(continued...)
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to warrant his finding that Joint Defendants' need outweighs the

Governnment's privil ege.

11/ 12/ 03

A adys Kessl er
United States District Court Judge

2%(...continued)
depends on the resolution of Ilegal argunents such as those
contai ned in pending summary judgnent notions.
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